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STATEMENT OP QUESTION—ROLE 17 (c) 

In the opinion of appellee, the question is: 

Facts 

The statute provides that the attorney for the United 
States or the attorney for the defendant in a criminal case 
may file a -written motion for hearing to determine before 
trial -whether the defendant is competent to stand trial; 
and that upon such -written motion *^or upon its own mo¬ 
tion” the court may order the defendant to be examined 
as to his mental condition. 

A criminal trial against four defendants -was about to 
begin. No written motion had been filed. The attorney 
for one of the defendants orally requested the court to 
have the defendant examined and stated sufficient ground 
for his request. There is doubt whether or not the trial 
judge heard what the attorney said. The trial judge took 
no action on the request. The case proceeded to trial and 
all the defendants were convicted. 

Question 

Is the defendant on whose behalf the request for mental 
examination was made entitled to have the verdict and 
judgment set aside if he does not claim or show that he 
was in fact mentally incompetent when put to trial f 
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COUNTESSTATSMENT OF THE CASE : 

On June 20, 1950, an indictment charging appellant and 
others with armed robbery and carrying a deadly weapon 
was called for triaL Appellant’s connsel had filed no 
written motion, bnt jnst before the trial stated orally from 
the trial table that he wonld like to have the conrt appoint 
a psychiatrist to examine appellant, and that appellant 
had been in the asylnm and he had appellant’s record 
there with him. The trial jndge did not expressly accede 
to or deny the reqnest bnt asked the attorney whether he 
represented appellant. The attorney responded in the 
affirmative, and thereupon counsel for another defendant 
in the case made a statement on behalf of his dient and 
no further statement was thereafter made in regard to 
this appellant’s mental condition. After conviction the 
appellant asked for a new trial because the trial judge had 
not granted a hearing in regard to his mental ^ndition. 
The trial judge denied the motion and thereafter refused 
a petition for appeal w forma pauperis on the ground that 
there was no merit in the appeaL This court ildtimately 
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granted leave to appellant to appeal in forma pauperis, 
and the qnestion is now before this conrt on review. 

A review of the events preceding the indictment in the 
instant case seems relevant. In November 1947, abont 
two and one-half years previously, the appelltmt Bussell 
L. Perry, then 21 years of age, was arrested in the District 
of Columbia and shortly thereafter indicted in four sepa¬ 
rate cases of robbery and carrying a deadly weapon, co¬ 
defendants being joined with him in three of the four 
cases. Before the cases came on for trial the United States 
Attorney petitioned the court for a lunacy inquiry, and on 
order of the court a jury was impaneled to try the issue of 
appellant’s mental condition at that time and concluded 
by its verdict on March 17, 1948, that the appellant was 
then of unsound mind. (Appellant’s Appendix A, pp.35,.38.) 
Appellant was accordingly transferred from the jail to Saint 
Elizabeths Hospital for care and treatment of his mental 
condition. Within six months he had recovered his mental 
health and on Sept. 7, 1948, the Superintendent of Saint 
Elizabeths Hospital certified, in accordance with the statute 
Title 24, Section 303, District of Columbia Code, 1940, that 
appellant was restored and was then of sound mind. Upon the 
filing of this certificate with the Clerk of the court, the ap¬ 
pellant was transferred from the asylum to the jail to await 
disposition of the four cases pending against him. (Id 43.J 
On December 15,1948, on motion of the United States At¬ 
torney, the four cases were dismissed and the defendant was 
discharged. All the foregoing occurrences took place before 
the indictment on which the present appeal is based. 

The present case also involves an armed robbery. About 
10K)5 P.M. on Monday, April 17, 1950, appellant and two 
other young men entered the drugstore of Milton Feldman 
at 1830 1st Street, N. W. A fourth young man stayed on 
the outside as a lookout Appellant went to the' soda 
fountain and ordered a coca cola, and while the young 
woman was preparing it, he went back of the counter. 
He pointed a gun at the woman derk and went to the cash 
register and took the money out of it. In the meantime, 
another of the young men, George McDaniels, went to 
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the portion of the store where a post office station was • j 
condncted and forced the druggist, one Morton Bachrach, i 

at pistol point, to open the safe, and McDaniels took from i 

it two locked metal post office cash boxes and other property, j 

including bottled narcotics. The three men then left, and | 

being joined by the lookout proceeded to the home of I 

McDaniels where they burned some papers. Property | 

consisting mostly of cash and valued at over $1200 was I 

taken in the robbery. (E. 4-46; 6-7, 20-22). On the follow- li 

ing day, April 18, 1950, shortly before 6:00 P.M., three of * | 

these individuals, including the appellant, were arrested i | 

at Union Station, one of them—other than the appellant— j |, 

aboard a train bound for New York. Appellant had $50 i ! 

in bills in his possession and directed the arresting officer | . 

to a place in the station where he said he had secreted ' 

other money, and the officer found about $20 in small change i I 

there. Appellant admitted to the officer that the $70 ; | 

recovered by the officer was a portion of the appellant’s | I* 
share of the proceeds of the robbery. (E. 47-53; 47-48, 51, I 

53 )- . . 

On June 2, 1950, appellant and the other defendants | 
pleaded not guilty to the indictment. (Criminal No. 802-50, I ; ; 
District Court, Docket Entries, E. 164). Eetained counsel \\ . 
entered his appearance that day for defendant McDaniels. | \ \ 

The case as to the other defendants, including this appellant, j i ' 
was referred to the Assignment Commissioner of the District j :; 
* Court for the purpose of assigning counsel to defend them. i j 

An order was filed in the case on June 7, 1950, appointing i j 

one Donald Dalton as counsel for defendants Baldwin and ' ! “ 

^ Anderson. (E. 164-5.) No entry appears on the docket • | | 

showing the appointment of counsel to represent this appel- I | , 
lant, but Mr. Edmund Hill did appear as his attorney when • | j ,'; 
the case came on trial on June 20, 1950. (E. 1-3.) Judge 
Bailey called the case and Government counsel announced 
that he was ready. The attorney for McDaniels announced 
that he was ready. Thereupon, Mr. Hill stated: “Your f | 
Honor, we would like to have a psychiatrist appointed for j j/ 
Perry. My record shows the case was set for the 22nd i i 
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testify as to the boy’s mentality. He has been in the 
asylnm. I have the record from ^e asylum here. I think 
Your Honor would like to see that.” The court there¬ 
upon stated: ‘‘Mr. Hill, I understand you represent Perry, 
do you?” Mr. Hill responded, “Yes, sir.” Thereupon, 
Mr. Dalton stated to the court: “I was appointed to defend 
Baldwin and Anderson. I would like to make a motion— 

an oral motion for severance, and also an oral motion-” 

"Whereupon, the court said: “Step to the bench and let 
me hear it.” The record indicates that thereupon there 
was a hearing at the bench. The court inquired of Mr. 
Dalton why he did not make the motion before, and he 
replied that he had been very busy and he thought he 
had been notified about ten days before. The court re¬ 
marked that the case had been pending for some time and 
inquired what was the ground for the severance. Mr. 
Dalton replied that the ground was that his two clients 
would be prejudiced by a common joint triaL He stated 
he would also like to have a bill of particulars. The judge 
thereupon remarked that it was too late for a bill of par¬ 
ticulars and stated that he overruled the motion, and 
ordered that the trial proceed. Those who were at the 
bench then returned to the trial table and the court 
directed that the jury panel be sworn, and a jury was 
selected. Thereupon, Government counsel made a state¬ 
ment to the jury of what the Government expected to 
prove. At the conclusion of this statement all three counsel, 
including the attorney for appellant, stated they would 
reserve their opening statements. Thereupon, Government 
counsel called the Government’s first witness. ' (B. 3, 4) 
At no time thereafter was any reference made to the mental 
conation of the appellant. The appellant himself took 
the stand and his entire testimony appears in the mimeo- 
,graphed Joint Appendix on this appeaL 

l^e jury oonvicted all four defendants, mid appellant 
received a sentence of 2 to 6 years. The trial judge denied 
appellant’s request to appeal in forma pcnuperis, (B. 
164-5.) Thereafter, the appellant petitioned this court 
to allow him to appeal in forma pauperis. This court set 
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the case down for oral hearing in February, 1951 (January 
Term 1951, No. 263 Miscellaneous, Order dated February 
14^ 1951). At the oral hearing a suggestion was made 
and permission granted by this Court that the appellant 
be then examined by psychiatrists for the purpose of deter¬ 
mining, if possible, whether they could give an opinion as 
to the mental competency of the appellant at the time of 
his trial in June 1950. Government counsel stated at that 
oral hearing that if the examination which he would cause 
to be made should disclose that, in the opinion of the 
psychiatrists, the appellant was of unsound mind at the 
time he was put to trial, the Government would consent 
to a reversal and a new trial for the appellant. Thereafter, 
Br. Joseph L. Gilbert and Dr. Amino Perretti, psychiatrists, 
examined the appellant at the jail on five and four days 
respectively in February and March 1951, and came to 
the conclusion that the appellant was of sound mind on 
April 17,1950, when the robbery occurred, and on June 20, 
1950, when he stood trial for it These reports are incor¬ 
porated as exhibits to a supplemental memorandum of 
the Government filed in this court on March 15, 1951, in 
Miscellaneous No. 263. This court then granted leave 
to appellant to appeal in forma pauperis, and appellant’s 
present counsel was appointed by this court to prosecute 
the appeal (Order dated June 5, 1951, Miscellaneous No. 
263 this Court.) 

STATUTE 

Title 18, Section 4244, United States Code: 

“Whenever after arrest and prior to the imposition 
of sentence or prior to the expiration of any period 
of probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane 
or otherwise so mentally incompetent as to unable 
to understand the proceedings against him or properly 
to assist in his own defense, he shall file a motion for 
a judicial determination of such mental comx>etency 
of the accused, setting forth the ground for such belief 
wilh the trial court in which proceedings are pending. 
Upon such a motion or upon a similar motwn in heludf 
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of the accused, or upon its own motion, the court shaU 
cause the accused, whether or not previously admitted 
to bail, to he examined as to his mental condition hy 
at least one qualified psychiatrist, who shall report to 
the court. • • • If the report of the psycMatrist 
indicates a state of present insanity or su^ mental 
incompetency in the accused, the court shall hold a 
hearing, upon due notice, at which evidence as to the 
mental condition of the accused may be submitted, in¬ 
cluding that of the reporting psychiatrist, and msJce 
a finding with respect thereto.” [Emphasis added.] 

SUMMASY OP AROUMENT 

When the trial attorney made his statement and request, 
he mentioned the name of the appellant, yet the judge 
responded by inquiring whether the attorney represented 
the appellant. This response, coming from a judge who 
had heard the request, would be rude and disdainfuL It 
is unreasonable to suppose that the trial judge heard the 
attorney in view of the response which tiie judge made. 
In the view of the appellee, the record shows conclusively 
that the trial judge did not hear appellant’s trial attorney 
when he requested a mental examination. In any event, 
it cannot be disputed that a grave doubt exists whether or 
not the request was heard by the trial judge. The statutory 
procedure for obtaining a hearing to determine the mental 
competency of an accused to stand trial contemplates the 
seasonable filing of a written motion setting forth the 
grounds. By not filing such written motion, the appellant 
failed to put on record his request for a mental examina¬ 
tion in a way which would leave no doubt that it was called 
to the court’s attention. The present state of doubt is 
therefore the fault of the appellant. In these circumstances, 
it would be unjust and impractical to set the verdict and 
judgment aside unless actual prejudice resulted to the 
appellant. If the appellant was mentally competent to stand 
trial, a hearing before trial to determine his mental condi¬ 
tion would only have demonstrated the propriety of his 
being put to trial at that time. Hence, the denial of a 
hearing did not prejudice him unless he was in fact mentally 
incompetent. In legal effect, he was mentally competent 
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as the last proceeding in regard to his mental condition was 
a certification by the Snperintendent of the asylum that 
he had been restored to sanity. Furthermore, he was 
mentally competent in fact. The trial itself demonstrates 
that, and psychiatrists who examined him in recent months 
concluded that he was of sound mind at the time he stood 
triaL On this appeal it is not claimed for him that he 
was incompetent but only that there was enough in his 
history to have justified a hearing. This is insufficient if, 
as appellee contends, it was his burden to show prejudice. 

ASGUMENT 

I 

Appdlant Mmt Show Actual Prejadice 

In his brief, appellant has assumed from the fact that 
the record shows the oral request and statement of the 
appellant’s trial attorney that the judge heard the request 
and denied it. That is a perfectly natural assumption, as 
that which appears in the record is usually regarded as 
having taken place with the knowledge of all present at 
the trial However, the appellee disputes that fact in 
this instance. No doubt Mr. Hill, appellant’s trial attor¬ 
ney, made the statements whidi the record shows he made 
and made them with the intention that they should he 
heard. Appellee contends however that the record plainly 
shows that the trial judge did not hear what Mr. Hill sai<L 
Mr. Hill’s request was for an examination of the appellant 
Perry by name. It was obvious that the person makiTtg . 
that request was the attorney for Perry. It is therefore 
unreasonable to suppose that Judge Bailey heard what was 
said, for he responded by asking whether Mr. Hill did 
represent Perry. Furthermore, the response of the judge, 
if made by one who heard the request, would be nothing 
short of a rude disdaining to answer the question. This, 
too, it would be unreasonable to suppose. 

Appellee is confident that the record shows conclusively 
that the statement was not heard by the judge. Whether 
this argument be acceptable or not, it is certainly beyond 
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dispnte that the record presents a question of grave doubt 
on the matter. The statute contemplates that such requests 
should be made before the trial and in written form. It is 
commonly heard that such matters of form must be dis¬ 
regarded in favor of the substance. But here the form 
meant the substance, because if the appellant had complied 
with the form contemplated by the statute, there would 
be na doubt on this record that the motion was called to 
the attention of the court. The doubt that exists therefore 
is the fault of the appellant and not the fault of the 
court. In these circumstances, actual prejudice ought 
to be shown. If the appellant was mentally competent to 
stand trial, a hea^g to determine that fact would only 
have demonstrated that he should be put to trial forth- 
mth. Only therefore if he was mentally incompetent has 
he suffered prejudice. 

n 

AppdOant Was Mentally Competent to Stand Trial 

A. In contemplation of law, appelUmt was sane. 

In March 1948, appellant, who was under indictment in 
four robbery cases, was adjudicated to be of unsound 
mind in a hearing held at the request of the United States 
Attorney. On September 7, 1948, the Superintendent of 
Saint Elizabeths Hospital, to which appellant was com¬ 
mitted after the adjudication, certified, in accordance with 
the provisions of 24-303 D. C. Code, 1940, that appellant 
was restored and was then of sound mind. (Appellant’s 
Appendix A, p. 35, 38, and 43). This amounted to at least 
a provisional adjudication that the defendant, as of Sep¬ 
tember 1948, was legally of sound mind. Haislip v. United 
States, 76 U. S. App. D. C. 91, 129 F. 2d 53 (1942). Of. 
Brewer v. Hwnter, 163 F. 2d 341, 344 ^ 6, 7 (1947). His 
status had not undergone any legal change when he was 
called for trial in June 1950. 

B. The appellant was in fact mentaXty competent. 

l%e record shows that at the time of the robbery, at the 
time of appellant’s arrest, at the time of appellant’s inter- 
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views with police and post office inspectors, and throngh- 
ont his trial, appellant was capable of understanding the 
charge against him, of advising intelligently with counsel 
in regard to his defense, and of assisting in his own defense 
throughout the triaL 

The robbery indicated plan and design by persons of 
experience, self>control, and judgment. It is unlikely that 
the appellant’s three confederates would have trusted him 
in that serious undertakmg if he lacked those qualities. 
When the defendant performed his own part of the rob¬ 
bery, he acted with calmness and presence of mind. He 
ordered a drink from the clerk at the soda fountain, and 
while she was preparing it he went back of the counter, 
exhibited a revolver, and took' the money out of the cash 
drawer and closed the drawer. He immediately opened the 
cash drawer again and wiped the drawer inside and out 
with his handkerchief to obliterate fingerprints (B. 47). 
He was able to recite these details to the police in the 
presence of the soda fountain derk and even remembered 
the number of customers who were at the soda fountain 
counter (B. 9,10). 

When the appellant was arrested at Union Station, the 
officer took some money from him and he told the officer 
where he had hidden other money, and the officer found thaL 
(B. 51). Two weeks later, the police officer and two post 
office inspectors went to the jail to interview the appellant. 
At that time, the appellant showed an appreciation of what 
the inspectors would be interested in. He stated that he 
wanted to get the i>ost office part of the robbery straight, 
and then said that he did not actually go into the post office 
section (B. 68). 

* It is evident from the trial proceedings that the appel¬ 
lant had conferred intelligently with his attorney. When 
the officer was testifying in regard to the arrest, he stated 
that he took a loaded pistol from the ai^Uant at Union 
Station. Appellant’s counsel asked the officer on cross- 
examination if he had not unloaded the gun at Police 
Headquarters (B. 59). When the appellant testified in 
regard to the gun, he stated that he had be^ a government 
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witness in a mnrder case and that he had been threatened 
and had armed himself with this gun in order to protect 
himself (B. llO-lll). Being asked on cross-examination in 
regard to this, he stated that the gnn was unloaded when 
the officer took it from him and that the officer had loaded 
it at Police Headquarters from cartridges which he took 
out of his own desk there (B. 120-122). It is quite evident 
that the appellant had this story in mind when he con¬ 
ferred with his attorney, who cross-examined the officer in 
regard to the ‘‘unloading” of the pistoL 

When the post office inspector was testifying for the 
6k>vemment in regard to the statement which the appellant 
made to him at the jail on May 2, 1950, appellant’s at¬ 
torney asked him on cross-examination if he did not bring 
to the jail with him a statement of the facts of the case 
already written out. When the inspector denied this, the 
attorney asked hint if he did not offer to free the appellant 
if the appellant signed the statement; and when wit¬ 
ness denied that, appellant’s attorney asked him, “Isn’t it 
a fact that you gave him a doUarT” (B. 69). When the 
appellant himself later gave his testimony, he said that 
the post office inspector had brought the statement there 
already written and that he stated to appellant that he had 
obtained the information for the statement from the police 
officer; that he wanted to help the appellant, and that all 
appellant had to do was put his signature on the statement; 
and that, he, the inspector, was in a position to put some 
money in the office of the jail for appellant to buy cigarettes 
and things if appellant would sign the paper and save time 
in investigating the cash. Thereupon, a slip of paper was 
produced as a defense exhibit showing that the post office 
inspector had deposited a dollar for the appellant at the . 
jail office (B. 108-110). 

In answer to a question on cross-examination, appellant 
accounted in some detail for his actions on the evening of the 
robbery. At the conclusion of his recital, government coun¬ 
sel asked this question: “Bepeat that, will you please?” 
Appellant turned to the court reporter and said, “Mr. 
Beporter, would you repeat it?” Ctovemment counsel in- 
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sisted that the appellant state his answer again. Appellant 
did so, snbstantially as he had before, and concluded with, 
“Do you want to know why I remember that’s so?” (R. 
118). 

These and other incidents in the trial, including par¬ 
ticularly the coherent and cunning testimony of the appel¬ 
lant himself, constitute as effective demonstration as could 
be devised or conceived of the appellant’s competency to 
stand trial Compare Frame v. Hudspeth, 109 F. 2d 356 
(CCA 10,1939), cited in appellant’s brief on pages 12, 13, 
and 16, where the appellate court reviewed the circum¬ 
stances under which the prisoner had entered his plea of 
■ guilty and construed the court’s inquiry and investiga¬ 
tion preliminary to accepting the prisoner’s guilty plea as 
an “adjudication” that the prisoner when he entered the 
plea was mentally competent, although his mental com¬ 
petency as such was not in issue when the plea was entered. 

During oral argument before this court on the appel¬ 
lant’s petition for leave to proceed in forma pauperis, it 
was proposed and consented to by this Court that the United 
States Attorney should obtain from government psychia¬ 
trists an opinion whether the appellant was of sound mind 
when he was put to triaL On the basis of several examina¬ 
tions made by psychiatricts in February and Mardi 1951, 
they came to the conclusion that the defendant was of sound 
mind when he was put to trial, as well as at the time of the 
robbery itself. (See Exhibits to Respondents Supplemental 
Memorandum filed March 15, 1951, in Miscellaneous No. 
263 this Court). 

It has never been claimed for appellant that he was in fact 
an insane man when he was put to trial in this case. On 
tliift appeal, authority is cited to the effect that it is a denial 
of due process to put an insane m a n to trial It is not 
claimed, however, as a proved or provable fact that the 
appellant was of unsound mind. The argument is that 
there was enough in his history and in what his attorney 
said to have justified a hearing to determine his ment^ 
condition before trial So mudi the appellee admits for 
the purpose of Ibis argument. In the nature of things, very 
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little would need to be shown initially to warrant a hearing 
when the matter is properly brought to the attention of the 
court To hold that this trivial showing is the equivalent 
of an adjudication of incompetency so as to invalidate the 
conviction would be unwise under the circumstances of this 
case. If the judgment is set aside, the defendant wUl not 
then be subject to commitment to an institution for mental 
cases but will be in the status of one awaiting trial and 
could be released on bail if he or someone in his behalf 
could pay the bond premium. On this appeal, as argued in 
appellant’s brief, the appellant is asking that he be put in 
the status of a sane man awaiting trial on the basis of a 
possibility that he was insane when he was tried. 

CONCLUSION 

It is respectfully submitted that the ruling of the lower 
court in refusing to set aside the verdict was correct and 
that the judgment ought to be affirmed. 

Eepectfully submitted, 

Geoboe Mobbis Fay, 

United States Attorney, 

^ ' Joseph M. Howabd^ 

Assistant United States Attorney. 

Chables B. Mxtbray, 
Assistant United States Attorney. 
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